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COURT: Who said I am going to allow it? 


LOMBARDO: The jury will hear it. 
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THE COURT: No, they will not. ” 10 

КВ. LOMBARDO: It is bad enough that we had 
to stand trial as to two banks and now we will have 
to stand trial as to four? 

THE COURT: You cannot create a prejudice to 
other defendants to get your defendant out. 

MR. Di CARLO: You are saying that I am де- 
liberately creating a prejudice. What I am seekina 
to do is have a fair trial. It is the United States 


attorney -- 


TIE COURT: It is a fair trial for everyone. 


MR. Di САР? О: It is the United States attorney 


that has joined them in one indictment. 


THE COURT: For one bank, not for four. 


МК. Di CARLO: When а man aets up and testifies 


before a grand jury as to four bank robberies, and 
when he is lying аз to four bant robberies and not 
as to one, the United States attorney knew full well 
this occurred. 

My defendant cannot be deprived of a fair 
trial, because the United States ettorney hes soucht 
and persisted in the face of the evidence to join 
these defendante 
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Mr. Sacowski, all of a sudden become part of this 
team? Ts that what you want to show? 

^R. Di CARLO: What I am going to show is 

г. Grafman has been corsistent only in one 
regard, that is the naming of DiGiovanni as his 
accorplice in four bank robberies. In the other 


bank robberies he shifted back and forth so many 


DiGiovanni was a long-time friend. The other 
defendants, if I am not mistaken, he knew casually. 
According to a statement from the United States 
attorney, the relationship started on June 30th, 
and the bank robbery occurred on July 2nd. He has 
been consistent there, but he has lied with reference 


to the drivers of the cars. He has lied on one 


å occasion and id dnot bring my defendant into the 
i bank robbery at all. 
We then have Sonia coming in who is extremely 
important -- 
THE COUPT: “There are two things wrong with 
what you wish to do: 
One, in order for you to bring a prejudice 
upon another defendant on trial, it is necessary for 
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MR. Di CARLO: -- on four occasions as to 
this factor. There is no surprise at all that wc 
have come to ciis impasse. 

THE COURT: I do not see any surprises. 

MR. BREWSTER: To simply state the Government's 
position in a nutshell, the Government has no objec- 
tion to Mr. Di Carlo bringing out the participation 
of Michael Grafman in the three other bank robberies-- 

THE COURT: No question about it. He has the 
right to do so. 

MR. BREWSTER:  -- and that participation was 


with other individuals and not including Michael 


Sadowski. The Covernment has no objection to that. 
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Karakitis-cross/Di Carlo 880 
interviewing пе. 
9 You gave permission? 
i A Yes. 
Q What time was that about? 
| А I was there a quarter to nine, 9 o'clock, р.п. 
Q At any time before that, did you talk to them 
š and did they ask you questions about the bank robbery? 
A They asked me who Bobby Di Giovanni was. 
Q Did they ask you anything else with respect to 
who Bobby Di Giovanni was? 
A Excuse moe? 
; Q Did they ask you anything except who Bobby 
Di Giovanni vas, yes or no? 
A I don't understand the question. 
Q You say they asked you who Bobby Di Giovanni 
was? 
š A Rig! к 
Q Before they searched the apa tment, is that 
correct? 
A Right. 
Q Did they ask you anything else about bank 


robberies before they searched the apartment? 
p A Yes, but I had to get dressed. I wasn't 


áressed. 
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Karakitis-cross/Di Carlo 881 
Q At the time -- withdrawn. 


There came a time when the FBI came into the apartient, 
is that correct? 

A Right. 

Q When they came in the apartment you were not 
properly ”ressed? 


По, I was dressed in a towel. 


Q Did they qive you tir: to go in and change? 
A Yes. 
Q They came in 8:30 and sometime later you came 


out dresscd? 
A Yes. 
Q Is that the time they started talking to you 


about the саге and asking you about who Hobby Di Giovanni ман? 
j 


А Тгчс. 

Q Would this be about 9 o'clock, is that correct? 

А Bobby walrci out of the apartment about 8:25 to 
qo out and mect his O1 or friend Michael. I was in the 


apartment drying my hair. I just stepped out of the shower. 
And two minutes, when Bobby stepped out, someone knocked on 
tho door. I asked who it was. I thought it was Lobby. When 
I peeked out the door, they pushed it on me and I went in back 
of the door and I scrcamed and said don't come in. “hey were 


telling ma they were FBI agent: and showing me their badges. 
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the page marked 33, your Honor. I am not 


your Honor has, "...You have heard some 


¿ó And so on, 


COURT: Go ahead. 


ARDO: I have no objection to what 


However, I take stronq exception 
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imes 


which is exactly what this case -- 


There is evidence brought out by the 


attorneys themselves, 


LOMBARDO: Not by this defendant's attorney, 


COURT: We can't have it both ways. 


Д 44 1157 
either not in the case or it is in the case 


MR, LOMBARDO: I am on the horns of a dilemma. 
This goes back to my original request at the beginning — 

THE COURT: I agree with you. You have been on 
the horns of а dilemma since the s*art of the trial. 
There is no question in my mind. But I still have to 
make rulings as I see them, 

MR. LOMBARDO: Well, I certainly find no fault 


| 
with your Honor making rulings. I trust you will permit 


me со -- | 

THE COURT: Surely. 

MR. LOMBARDO: == to state my objections for the 
record. 

THE COURT: I will iet it stand. 

MR. LOMBARDO: I think this is consistent with 
the position that the defendant Di Giovanni has taken 
from the beginning, that there should have been a 
severance as to him. And it would be impossible for 
him to get a fair trial under the circumstances. I 
can't argue with your Honor's charge on that partícular 
point because of what you just said, namely, that the 
other defendants’ attorneys did bring out proof of prior 
crimes. But I shouldn't be charged with it. I didn't 
bring it out. 


MR. BREWSTER: Your Honor, I wonder about the 
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last sentence, the two sentences *-at follow the second 
comma. It really states what Rule 404 provides. but 
UN 


the last sentence troubles ne. 

THE COURT: We had a problem with it, likewise, 
That is how it came out. That is exactly what took most 
of the timo. 

What is your objection to it? 

MR. BREWSTER+ Well, Rule 404 says that the 
other criminal acts can be taken into account in 


evaluating the various factors that „ou mention, your 
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Honor, including motive and intent, and that sor 
thing, and that you can't consider such evidence on 
the issuc of character. 

THE COURT: You can or you can't? 

MR. BREWSTER: You cannot. Rule 404 says you 
cannot. You can only consider ít on intent, motivo, 
and that sort of tlıing. The last sentence troubles me 


a little bit because it looks as if it's a cakeaway 


ТИГ COURT: "The law dces not permit you to 
conclude that someone is guilty of a crime.... 

MR. BREWSTER} “solely because.... 

THE COURT: Well, the word "solely" -- three 
different words were used. One was "solely." One was 


merely." And the third "simply." But the force was 
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COURT: That last sentence,’ 
LOMBARDO: No, 
COURT: Are you objecting, Mr. LeMoles? 


МК. LE MOLES: 
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THE COURT: You are objecting to it? 

MR. BREWSTER: I will withdraw my objection if 
none of the defense attorneys has an objection, your 
Honor. 


THE COURT: Well, one does have. Mr, Lombardo. 


MR. BREWSTER: Does Mr. Lombar have an 
objection to the last sentence? 
MR. DI CARLO: I am referring to the proof of 
Other crimes, 
MR. BREWSTER: Mr, DiCarlo has no objection to 
the last Sentence, your Honor. He has an objection 
just to the jury considering the telephone Conversation. 
As evidence of proof, intent, 
preparation, knowledge, or anything else, 
THE COURT: I wil] let it stand just as 
thought went into it. 
MR. LOMBARDO: Exception, your Нопог. 
it, аз far аз I am concerned. Thank you, 
Honor, 


THE COURT: That includes now the requests, 


All right, the charge has now been accepted by 


all attorneys а: the charge as written 


will be de] 
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